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OPINION ON THE CONTROVERSY BETWEEN PERU AND 
CHILE KNOWN AS THE QUESTION OF THE P ACIHC 

By EDWIN M. BORCHARD 
AWcMor o^ Intmnational Lau>, Yah Vmotnity 

Article 3 of the Treaty of Peace between Chile and Peru con- 
cluded at Ancon, October 20, 1883, reads as follows : 

"The territory of the provinces of Tacna and Arica, bounded 
on the North by the River Sama, from its source in the Cordilleras 
bordering Bolivia to its disemboguement into the sea ; on the South, 
by the ravine and river of Camarones ; on the East, by the Republic 
of Bolivia; and on the West, by the Pacific Ocean, shall continue 
in the possession (continuard poseido) of Chile, subject to Chilean 
legislation and authority for a period of ten years from the date of 
the ratification of the present treaty of peace. At the expiration of 
that term, a plebiscite will decide, by popular vote, whether the 
territory of the provinces above-mentioned is to remain (qtteda) 
definitely under the dominion and sovereignty of Chile or is to 
continue to constitute a part (contin/ua siendo parte) of Peru. That 
country of the two to which the provinces of Tacna and Arica 
thus remain annexed (queden anexadcLs) shall pay to the other 
ten millions of pesos of Chilean silver or of Peruvian soles of equal 
weight and fineness. 

"A special protocol, which shall be considered an integral part 
of the present treaty, will determine the form in which the plebis- 
cite is to be carried out and the terms and time for the payment 
of the ten millions by the nation which remains the owner (dueno) 
of the provinces of Tacna and Arica." 

The treaty was ratified on March 28, 1884, so that under the 
terms of the article just quoted, the plebiscite should have been 
held on March 28, 1894. The plebiscite was not held on that date, 
nor has it been held since then, and Chile still remains in posses- 
sion of Tacna and Arica. Both parties are lajring claim to sover- 
eignty over the territory in dispute, each accusing the other of the 
non-fulfillment of the treaty stipulation. The question at issue 
then is this: What is the effect of the non-fulfillment of the 
condition mentioned, the holding of the plebiscite and its result, 
on the legal relations of Peru and Chile with respect to the terri- 
tories involved? 



Properly to examine and determine this question, requires a 
brief review of the history of the relations between Peru and Chile ; 
of the events and negotiations leading up to the formulation of 
art. 3 of the Treaty of 1883 ; and of the diplomatic negotiations 
since the conclusion of the treaty designed to bring about the 
holding of the plebiscite. The writer has not had the advantage 
of a formal Case, Counter-Case and Arguments prepared by the 
respective parties to the dispute, but the literature of both sides, 
official, semi-official and private, is so voluminous that it is not 
believed that any serious contention or argument has been over- 
looked. Much of the literature examined, listed in the Appendix 
to this Opinion is necessarily controversial and partisan in char- 
acter; for this factor, due allowance has been sought to be made. 
In the course of this Opinion, the respective contentions on issues 
of fact or of law will be set forth wherever possible. 



To appreciate the nature of the dispute, it is desirable to men- 
tion the geography of the territory in question and to set forth the 
chronology of events leading up to the war of the Pacific. Chile 
is a long, narrow country lying along the southwestern edge of 
South America. In length, about 2,000 miles, it would cover ap- 
proximately a coastal strip from Maine to North Carolina ; in width, 
it extends from 100 to 200 miles only, from the Pacific Ocean to 
the Cordilleras of the Andes. 

Down to 1842, there appears to have been no doubt as to the 
northern boundary of Chile. Chile's constitutions of 1822, 1823, 
1828, 1832, and 1833, all appear expressly to recognize the northern 
boundary of Chile as the desert of Atacama, about 27° south lati- 
tude. Chapter I of the Constitution of 1833, as printed in Arose- 
mena's Estudios Constitucionales sobre los Gobiemos de la Am- 
erica Latina (2nd ed. Paris, 1878) I, p. 67 reads: "The terri- 
tory of Chile extends from the desert of Atacama to Cape Horn, 
and from the Cordilleras of the Andes to the Pacific Ocean ♦ ♦ ♦/» 
The desert of Atacama, extending from about 27° to 23° south 
latitude, was up to 1842 under the undisputed dominion and sover- 
eignty of Bolivia. North of 23° was Bolivian territory, including 
Antofagasta, extending to 21°; north of that, the Peruvian 
province of Tarapac4, extending from about 21° to 19° ; and im- 
mediately to the north of this line are the provinces of Tacna and 
Arica, extending from about 19° to 17° 30'. From 17° 30' to 17° 
adjoining Tacna, lies the province of Tarata, which represents 
since 1883 the northern limit of Chilean occupation. Between 
1842 and 1883 Chile advanced her northern boundary from 27° 
to about 17° south latitude. 
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The immediate reason for the first step in this northward ex- 
pansion appears to have been the discovery of guano in the desert 
of Atacama. President Montt, of Chile, in a message to the Chilean 
Congress, on July 31, 1842, informed the Congress that he had 
sent a commission of exploration "for the purpose of discovering 
if any guano deposits existed in the territory of the Republic which 
♦ * ♦ might furnish a new source of revenue to the treasury ; ♦ * ♦ 
Guano has been discovered from 29° 35' to 23° 6' south latitude." 
Chile's northern boundary was then 27°, so that evidently much 
of the territory exploited was in the desert of Atacama, then Boli- 
vian. The Chilean Congress, in pursuance of the Presidential 
Message, enacted on October 31, 1842 a law providing that "all 
the guano deposits which existed in the Province of Coquimbo, 
in the littoral of Atacama, and in the adjacent islands, are hereby 
declared national property." Bolivia formally protested against 
this assumption of Chilean sovereignty over Bolivian territory, 

* 

and thus began the controversy which culminated in the war of the 
Pacific of 1879, brought Peru into the conflict and created the 
question of the Pacific now at issue. 

Bolivia's protests went unheeded. Continuous incursions by 
Chilean guano hunters were followed in 1857 by the landing of a 
Chilean military expedition at Mejillones, one of the principal ports 
of the Atacama desert, and the ousting of the Bolivian authorities. 
To Bolivia's demands for evacuation of the territory thus occupied, 
Chile set up a claim of territorial right and expressed a willing- 
ness to draw up a boundary treaty, dividing the Atacama desert 
between them. Bolivia, weak and misgoverned by a succession of 
military dictators, was constrained to yield. Protracted negotia- 
tions, interrupted by the war against Spain, finally resulted in the 
treaty of 1866, by which the new boundary line was fixed at 24°, 
Bolivia thus surrendering the territory from 27° to 24°. Chile 
had claimed all the territory up to 23°. In the region between 23° 
and 25° a sort of condominium was set up, each country to receive 
half the proceeds of the guano and mineral deposits and dividing 
the export duties. The condominium proving unsatisfactory in 
administration, a new treaty was concluded in 1874 which fixed 24° 
as the boundary between Chile and Bolivia. It also provided that 
guano deposits in the zone between 23° and 24° were to be equally 
divided between Bolivia and Chile. Article 4 of the treaty, which 
ultimately gave rise to the dispute which led to the war of 1879, 
reads : 

"The export duties to be levied on the minerals mined within 
the zone mentioned in the preceding articles shall not exceed those 
which are in force at the present time; and the Chilean capital, 



Chilean persons and their industries, shall not be subject tm any 
other taxes of whatsoever kind than at present exist." 

A supplemental agreement of 1875 provided that all disputes 
arising out of the interpretation of this treaty were to be submitted 
to arbitration. 

The progressive Chilean encroachment on Bolivian territory 
was disquieting, not only to Bolivia, but also to Peru, her northern 
and western neighbor. Down to this time the relations between 
Chile and Peru and between Bolivia and Peru had, on the whole and 
with minor interruptions, been friendly. In fact, Bolivia and Peru 
had joined in a Confederation in 1836 — ^which Chile, indeed, aided 
to dissolve — ^and had given other evidences of solidarity. When, 
then, in 1872, the Bolivian Congress enacted a law instructing the 
Executive to "enter into a treaty of defensive alliance with the 
Government of Peru against all foreign aggression," Peru was not 
unwilling to enter into such a treaty. The Treaty, as its wording 
plainly indicates, was designed to preserve the status quo, and has 
its counterpart in Article X of the proposed Covenant of the League 
of Nations. The Treaty of 1873 reads, in part, as follows: 

Article I. The high contracting parties unite and bind them- 
selves mutually to guarantee their independence, their sovereignty, 
and the integrity of their respective territories, engaging them- 
selves within the terms of the present treaty to defend each other 
against all foreign aggression, whether of one or of several inde- 
pendent States. ♦ ♦ ♦ 

Article II. The alliance shall be made effective for the main- 
tenance of the rights expressed in the preceding Article and in 
the following cases of offense : 

First. Acts committed with intent to deprive either of the high 
contracting parties of a portion of its territory, for the purpose of 
obtaining dominion thereover or of ceding it to a third power. 

Second. Acts tending to oblige either of the high contracting 
parties to accept a protectorate, the sale or cession of any territory, 
or to establish any kind of superiority over it, or right of preemin- 
ence which may lessen or impair the complete exercise of its 
sovereignty and independence. ♦ ♦ ♦ 

Article III. Both the high contracting parties recognizing that 
all legitimate acts of alliance are based upon justice, the right is 
hereby established for either party to judge whether the offense 
received by the other can be included among the ones mentioned in 
the foregoing article. 

Article IV. Once the casus foederis having been declared, the 
high contracting parties agree immediately to break off all diplo- 
matic relations with the offending State. ♦ ♦ ♦ 
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Article VIII. The high contracting parties likewise agree to 
the following : 

First. Preferentially to employ, always provided that it be 
possible to do so, every possible conciliatory measure to avoid a 
rupture [between the other contracting ally and a third power] , or 
such as may tend to put an end to the war, if it has already broken 
out, the arbitration of a third power being deemed the most effec- 
tive way of attaining this end. 

Second. Not to concede or accept from any nation or govern- 
ment a protectorate or suzerainty limiting their independence or 
sovereignty, nor to grant or dispose of in favor of any nation or 
government, any portion of their territory whatsoever, except 
where a better demarcation of their boundaries should make it 
necessary. ♦ ♦ ♦ 

Article X. The high contracting parties, either separately or 
collectively, may invite the adhesion of one or of several other 
American States to the present defensive treaty of alliance. ♦ ♦ ♦ 

For some unaccountable reason this treaty was kept secret. It 
was concluded at a time when Bolivia was being subjected to great 
pressure and threats from Chile, arising out of the alleged viola- 
tion of the treaty of 1866, a violation denied, however, by the 
Chilean diplomat, Marcial Martinez. In the Chilean-Bolivian con- 
troversies, Peru's sympathies had been with Bolivia, and Peru had 
in fact on November 19, 1872, some months prior to the treaty of 
alliance, declared that it would lend its aid ''to reject any demands 
which it should consider as unjust or menacing to Bolivian inde- 
pendence.'' It should be observed, moreover, that in 1871 the 
Chilean congress had passed an Act authorizing the building of new 
war vessels. This fact, combined with Chile's aggressive policy in 
pushing northward along the coast, fully accounts, it would seem, 
for the treaty alliance. While it is true that the line between a 
defensive and an offensive alliance is often vague, there is much 
evidence, in addition to the words of the treaty, to show that in the 
minds of the contracting parties its purpose was solely that of 
preserving their respective territories intact. See the note of the 
Peruvian Minister in Buenos Aires, Manuel Irigoyen, to the Argen- 
tine Minister of Foreign Affairs, September 24, 1873, when the 
adhesion of the Argentine Government to the treaty of alliance was 
sought. (Mercurio Peruano, 1919, v. 2, no. 7, p. 1.) Chile at this 
time was engaged in a boundary dispute with Argentina, respecting 
Patagonia, a fact which had some influence on Bolivian policy, to 
be noted presently. The Argentine Chamber of Deputies voted ad- 
hesion to the treaty, but the Senate declined. The existence and 
secrecy of this treaty were among the grounds advanced by Chile in 



1879 as a justification of her declaration of war against Peru ; but 
however much the secrecy of the treaty may be deprecated or con- 
denmed — secrecy of treaties of alliance was a custom of that time — 
the evidence seems to indicate that the treaty was fully known in 
Santiago; and the Chilean Minister of Foreign Affairs in his 
Circular note of December, 1918, to Chilean diplomatic representa- 
tives in foreign capitals (Santiago, 1918, p. 35) confines himself 
to denying Chile's "exact" knowledge of the treaty. Anselmo 
Blanlot HoUey, one of the most ardent among the advocates of 
Chile, states in a pamphlet recently published "that the treaty of 
February 6, 1873, was known to the Government of Chile, and 
although on that account the construction of the cruisers Blanco 
and Cochrane was hastened, it was not believed that the treaty 
would produce a war/* Conferencia Intemadonal (Santiago, 1919) 
p. 14. Moreover, the evidence adduced by the Bolivian historian 
Alberto Gutierrez in his work La Guerra de 1879 (Paris, 1914, 
p. 32) leaves it beyond question that from November 1, 1873, the 
treaty was fully known in Santiago. See also U. S. Foreign Rela- 
tions, 1874, pi 74. 

Nitrate had in the sixties been discovered in considerable quanti- 
ties in Bolivian and Peruvian territory, particularly around Anto- 
fagasta, Bolivia, and in the Peruvian province of Tarapaca. Among 
other foreign concessionaires, Chilean citizens owned several 
oficinas and numerous Chileans were employed in the works. The 
Peruvian Government at that time conceived the idea of nationaliz- 
ing the nitrate industry in Peruvian territory, partly by exercising 
the power of eminent domain and partly by high taxation. Chile 
seems to have regarded the policy as directed solely to the injury of 
Chileans, although Chilean interests were very considerably less in 
Tarapaca that those of Peruvian and other nationalities. Barros- 
Arana, the Chilean historian, in his Historia de la Guerra del 
Pacifico, I, p. 37, states that he does not share the opinion frequent- 
ly expressed that the Peruvian measures were designed to ruin 
Chilean interests. At all events, no diplomatic claims or protests 
appear to have been entered against Peru; and whatever the 
popular opinion may have been, it does not seem to have been war- 
ranted by the facts in considering Peru as a tortfeasor. A valuable 
explanation of Peruvian economic policy and a statistical study of 
the nitrate industry in Tarapaca prior to the war of 1879 is to be 
found in a pamphlet by Ricardo Madueno, La Industria Salitrera 
del Peru, Lima, 1919, 15 pp. 

To return to the Chilean-Bolivian situation: Two Chilean 
citizens had obtained from Melgarejo, a Bolivian president, a 
nitrate and railroad concession in the Bolivian zone between 23° 
and 24°. Later the Bolivian Government sought to annul all the 
concessions granted by Melgarejo, an ephemeral dictator, but this 
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particular concession, which had been assigned to an important 
nitrate company, was confirmed by executive agreement in 1873. 
The treaty of 1874 with Chile, it will be recalled, had provided 
against any future taxes on Chileans higher than those then in 
force. It was not until 1878 that the Bolivian Congress confirmed 
the agreement of 1873 and they did so under condition that the 
company should pay ten cents (centavos) per quintal of nitrate 
exported, instead of 10% of the profits of the business, Which the 
Government was to receive under the old contract. Against this 
tax Chile, with some justice, it would seem, protested, as in viola- 
tion of the treaty of 1874. Bolivia answered that this was not a 
general tax, but that the matter concerned merely a private con- 
tract between the company and the Bolivian Government. Possibly 
Bolivia was encouraged in her stand by the belief that impending 
difficulties between Chile and Argentina, shortly thereafter settled 
by agreement to arbitrate, would deflect Chile's attention and firm- 
ness. In this she was in error. Her legal position also seems un- 
tenable. Chile assumed a very firm policy, threatening to break 
relations unless the tax law was repealed and to reassert her old 
claims to a northern boundary at 23^ which she had asserted prior 
to the treaty of 1866. The company having refused to pay the tax, 
Bolivia first attached the property ; but owing to difficulties of ad- 
ministration Bolivia decided by decree to cancel the concession- 
contract of the company. Chile asked for the suspension of all 
these measures until arbitration could settle the matter under 
the agreement of 1875, and gave an ultimatum of 48 hours for the 
Bolivian answer. Bolivia delayed her answer until the expiration 
of the period allowed, when the Chilean Charg6 d' Affaires had re- 
quested his passports. 

Before the decree cancelling the concession-contract there ap- 
peared in the harbor of Antofagasta the Chilean cruiser Blanco 
Encalada. This aggressive step appeared to confuse the Bolivian 
Foreign Office and her diplomacy. Hardly had the decree of rescis- 
sion been announced in Chile and before notice of the delivery of 
the ultimatum by the Chilean Charg§, than the occupation of the 
Bolivian littoral was ordered, and immediately accomplished with- 
out firing a shot. To give the seizure a legal basis it was rested on 
the civil law right of "revindication," a reclaiming of that which 
one had once owned or possessed. The reason thus asserted has not 
commanded general favor, even in Chile, where the action itself 
was approved. See Vicuna Mackenna, a leading historian of Chile, 
in Historia de la Campana de Tarapacd (Santiago, 1880) p. 277. 
The Chilean legal claim to this territory, i. e., up to 23^, has been 
placed by some of the most extreme among the advocates of Chile on 
two grounds: (1) that it was Chilean under the principle of uti 
possidetis, applied by the independent states of South America on 
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their separation from Spain; and (2) that it was ''Chilean soil 
because of its conquest for civilization, thanks to the enterprise, 
capital and labor of Chilean nationals." (See Blanlot HoUey, Coiv- 
feren(na Internacional, p. 18 ; and Rafael Egana, The Tacnd-Arica 
Queation (Santiago, 1900) p. 12.) The first of these grounds is ap- 
parently not supported by the Chilean constitutions which, as has 
been observed, fixed the northern boundary at the desert of 
Atacama, about 27^, a boundary not questioned by Chile until 1842, 
when guano was discovered in the desert. The second and one used 
frequently to sustain the Chilean territorial claims, has no legal 
basis. Even if it were true that the development of the territory 
of the Bolivian littoral was due entirely to Chilean capital and labor 
— an allegation which is unsupported by evidence — such contribu- 
tion is not recognized in law as a title to territorial sovereignty. 
See the Circular Note of the Chilean Minister of Foreign Affairs 
of December, 1918, p. 36. Whatever the weakness of the Bolivian 
position, it hardly seems to have justified the aggressive belligerent 
action of Chile before the breach of diplomatic relations, while the 
question was still pending, and without a declaration of war. See 
Vicuiia Mackenna, op. cit., p. 264. Bolivia never regained the terri- 
tory from which she was ejected. 

Until Chile forced the issue by her aggressive act, considerable 
sympathy for the justice of her claim had been expressed in Peru. 
Peru did not approve of the decree cancelling the contract, and in- 
structed her Minister in La Paz to use his good offices to compose 
the differences. These efforts continued until some time after 
hostilities had begun in February, 1879, and on March 5, 1879, 
Bolivia signed a protocol with Peru among whose bases was the 
suspension of the effects of the obnoxious tax law. Peru likewise 
directed her efforts at mediation to Chile. She sent to Santiago a 
mission headed by JosS Antonio Lavalle who proposed as a means 
of settlement the reestablishment of the status quo ante by the 
Chilean evacuation of the occupied littoral and the submission to 
arbitration of the question of the Bolivian tax law and the cancella- 
tion of the concession-contract. Chile refused these terms or 
the submission of counter-proposals, stating that the question no 
longer involved a tax, but Chile's title to the soil of the territory. 
Lavalle proposed the submission of that question to arbitration and 
the temporary neutralization of the territory. Chile refused. The 
Chilean Minister of Foreign Affairs then assunjed the initiative 
by denying Peru's disinterestedness, charging Peru with seeking to 
injure Chilean interests by her nitrate measures, a charge which 
the writer of this Opinion considers ill-founded, and with keeping 
secret the treaty of alliance between Peru and Bolivia. Lavalle 
was now on the defensive. He did not admit knowledge of or 
possession of the secret treaty, but promised to inquire for it at 

12 



Lima. Shortly thereaf ter, the Chilean Minister at Lima was shown 
the treaty, quoted in part above, from which its defensive character 
was manifest. Lavalle was accused by Chile of insincerity in his 
attempted mediation, because of this Peruvian agreement with 
Bolivia. This hardly seems sustainable, for Peru, very weak mili- 
tarily, had every interest in preventing a war between Chile and 
Bolivia, even apart from the stipulations of Article VIII of the 
treaty which bound her to seek to conciliate the belligerents. The 
sincerity of Sir Edward Grey's attempt to mediate between Ger- 
many and Austria on the one hand, and Russia and Serbia on the 
other is not impugned by reason of any secret Anglo-French or 
Anglo-Russian agreements. The Lavalle mission has also been 
charged by Chileans with constituting a mere cloak to gain time 
for the war preparations Peru was then undertaking. (See Egana, 
op. cit., p. 33.) Much reading fails to substantiate the charge. 
While Peru doubtless realized the delicacy of the situation, she was 
in such financial distress — a fact which may also in lesser degree 
be asserted of Chile — ^that she could make no real preparations. She 
had not a single good naval vessel and her army consisted of about 
5,000 poorly equipped men. The total unpreparedness of Peru and 
her inability to take any effective measures between February 12 
and April 5, 1879, which Chile has charged her with undertakings 
are attested by Lieut. Mason of the United States Navy in a report 
to the Navy Department. See Re forma Social, XIII (March, 1919) 
p. 177 et seq. Nevertheless, it cannot fairly be said that she at that 
time realized her military inferiority. 

It has already been shown that the treaty of 1873, which had 
been openly discussed in diplomatic circles in La Paz, Lima, Buenos 
Aires and Santiago, was not unknown to the Chilean Foreign Office. 
All these facts lead to the conclusion expressed by Sir Clements R. 
Markham, the English historian, that Chile sought a pretext for 
the war against Peru, the object being the nitrate wealth of Anto- 
fagasta and Tarapacd. Balmaceda, one of Chile's leading states- 
men of the time, is in fact alleged to have thus motivated the war. 
See the circular note of the Chilean Minister of Foreign Affairs of 
December 21, 1881, quoted in Reforma Social (Havana, 1919) 
XIII, p. 87. The Chilean Minister of Foreign Affairs brought the 
negotiations with Lavalle to a close by asking (1) a declaration of 
neutrality by Peru as a condition for the resumption of the pour- 
parlers, (2) the abrogation of the Bolivian-Peruvian treaty of 1873 
and (3) the cessation by Peru of all armed preparations. Peru, 
finding it impossible to accept such conditions, a fact doubtless 
realized by the Chilean Minister of Foreign Affairs, Lavalle was 
dismissed and Chile declared war on Peru, April 5, 1879. 

While there is no question that Peru entertained a feeling of 
suspicion against Chile, in evidence of which the secret treaty of 
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1878 has been cited by Chile; and while it is possible that the 
"nitrate policy*' of Peru was not free from a desire to nationalize 
by eminent domain the works of Chilean citizens — it was, as already 
observed, directed against all private owners, Peruvians as well as 
foreigners, and no diplomatic protests appear to have been made — 
still, with all possible allowances for the sincerity of the Chilean 
contentions, it is difficult to accept the Chilean assertion (Circular 
of the Minister of Foreign Affairs, December, 1918, p. 29) that 
"Peru provoked the war at the time when it considered Chile com- 
promised and engaged in serious difficulties with Argentina'* — 
shortly thereafter submitted to arbitral settlement — ^and that Chile 
was "dragged into the war'* by virtue of "the offensive and defensive 
alliance between Bolivia and Peru." On the contrary, whatever 
inference against Peru may be drawn from the secrecy of the 
treaty, all the evidence indicates that neither the parties themselves 
nor those whose adherence was sought considered it anything but 
a defensive alliance for the maintenance of the stattis quo. More- 
over, it is impossible to doubt the sincerity of Peru's effort to avoid 
and, if that proved unsuccessful, to terminate, the war between 
Chile and Bolivia. In the matter of motive, it seems reasonable to 
conclude that Peru had nothing to gain from a war against Chile. 
They were not adjoining countries, had no boundary dispute, and 
whatever guano and nitrate Chile had obtained through the treaty 
of 1874 with Bolivia, Peru had so much more that it is not reason- 
able to suppose that she coveted Chile's. Indeed, so far as I can 
find, only Orrego Luco, one of the most zealous of Chilean pro- 
tagonists, has imputed such a motive to her. On the other hand, the 
same absence of motive cannot be ascribed to Chile, whose policy 
had since 1842 been directed toward acquiring greater control of 
the nitrate territory. 

II. 

The war resulted in an easy victory for Chile. At the battle of 
Tacna in 1880 the Peruvian and Bolivian armies were severely de- 
feated, and after the failure of the negotiations initiated in 1880 by 
the United States, to be mentioned presently, the occupation of 
Lima and practically all of Peru by the Chilean armies and naval 
forces placed Chile in a position to dictate peace. While the Chilean 
conduct of the war appears to have been marked by unusual cruelty 
(See Mr. Christiancy, American Minister at Lima to Mr. Evarts, 
Secretary of State, March 24, 1880, For. ReL, 1880, p. 838) that 
fact has no bearing on the legal relations of Peru and Chile with 
respect to the matter now at issue. 

The United States, at an early stage of the contest, manifested 
its deep interest in bringing the conflict to a close by insistent 
offers of mediation. These succeeded to the extent that a meeting 
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was brought about in 1880 between plenipotentiaries of the three 
belligerents and the American Ministers accredited to those coun- 
tries on board an American naval vessel in the harbor of Arica. 
Chile having maintained that the war on her part was not a war of 
conquest, a position she has consistently maintained (See Circular 
Note of Chilean Minister of Foreign Affairs, December, 1918, 
p. 27) — ^but that she sought only reparation and "guaranties'* for 
the future, it seemed not unreasonable to hope that an acceptable 
arrangement might be made. At the conference at Arica the Chilean 
plenipotentiaries demanded as the principal conditions of peace 
(1) the unconditional cession to Chile of the whole Bolivian littoral 
and of the Peruvian province of Tarapacd; (2) the payment of 
twenty million pesos by Bolivia and Peru; and (3) the retention of 
the occupied provinces of Moquegua, Tacna and Arica until this 
payment was effected. The conditions seemed shocking to the 
United States in the light of Chile's avowal that the war was not 
one of conquest. Tarapac4 alone was of immense value in nitrate, 
and yielded large sums to Chile during its military occupation. 
(It has been estimated that up to the present time Chile has ob- 
tained from Tarapaca in nitrate alone one hundred and fifty mil- 
lion pounds sterling. Madueno, op. cit., p. 10.). Peru could not 
reconcile herself to the cession of Peruvian territory, but offered 
to arbitrate the question of indemnities and other questions arising 
out of the war. In this proposal she received the hearty support 
of the United States. Seiior Vergara, one of the Chilean plenipo- 
tentiaries, rejected the proposal in these words: 

"Chile seeks an enduring peace, which shall consult 
both her present and future interests, which shall be pro- 
portioned to the elements and power she possesses to obtain 
it, to the labor already performed, and to well-founded na- 
tional aspirations. This peace she will negotiate directly 
with her adversaries when they accept the conditions she 
deems necessary for her security, and there is no reason 
whatever why she should deliver up to other hands, honor- 
able and secure as they may be, the decision of her destinies. 
For these reasons she declares that she rejects the proposed 
arbitration.'' 

(Maurtua, V. M. The Qv^stion of the Pacific^ English 
translation. New York, 1919, p. 83.) 

Balmaceda, the Chilean Minister of Foreign Affairs, in his 
circular note of October 2, 1881, clearly points out Chile's inten- 
tion to invoke the privilege of the victor to impose the terms of peace 
"to obtain the reparation due to the evils produced by war, the 
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future security of peace and the permanent stability of the 
Republic." (Blanlot HoUey, op. cit, 29-30.) 

Chile's refusal to negotiate on any but her own terms ended 
the Arica conferences. The occupation of Lima and the rest of 
Peru soon followed. Mr. Blaine, who had become Secretary of 
State, and who was an informed student of Latin-American 
affairs, was not discouraged in his efforts to mediate between the 
belligerents. Portions of his instructions to the American Min- 
isters at Santiago and at Lima may be quoted. To Mr. Eilpatrick, 
American Minister at Santiago, he wrote : 

"Without entering upon any discussion as to the causes 
of the late war between Chile on the one side and Peru and 
Bolivia on the other, this government recognizes the right 
which the successful conduct of that war has conferred upon 
Chile ; and, in doing so, it will not undertake to estimate the 
extent to which the Chilean Government has the right to 
carry its calculations of the indemities to which it is entitled, 
nor the security for the future, which its interests may seem 
to require. But if the Chilean Government, as its represen- 
tatives have declared, seeks only a guarantee of future 
peace, it would seem natural that Peru and Bolivia should 
be allowed to offer such indemnity and guarantee before the 
annexation of territory, which is the right of conquest, is 
insisted upon. If these powers fail to offer what is a rea- 
sonably sufficient indemnity and guarantee, then it becomes 
a fair subject of consideration whether such territory may 
not be exacted as the necessary price of peace. 

"But at the conclusion of a war avowedly not of conquest, 
but for the solution of differences which diplomacy had 
failed to settle, to make the acquisition of territory a sine 
qua non of peace is calculated to cast suspicions on the pro- 
fessions with which war was originally declared. It may 
very well be that at the termination of such a contest the 
changed condition and relation of all the parties to it may 
make readjustment of boundaries or territorial changes wise 
as well as necessary ; but this, where the war is not one of 
conquest, should be the result of negotiation and not the 
absolute preliminary condition on which alone the victor 
consents to negotiate. At this day, when the right of the 
people to govern themselves, the fundamental basis of re- 
publican institutions, is so widely recognized, there is noth- 
ing more difficult or more dangerous than the forced trans- 
fer of territory, carrying with it an indignant and hostile 
population ; and nothing but a necessity proven before the 
world can justify it. It is not a case in which the power 
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desiring the territory can be accepted as a safe or impartial 
judge." (Mr. Blaine, Secretary of State, to Mr. Kilpatrick, 
American Minister at Santiago, Chile, June 15, 1881, For- 
eign Relations, 1881, p. 182.) 

And to Mr. Hurlbut, he wrote : 

"The United States cannot refuse to recognize the rights 
which the Chilean Government has acquired by the suc- 
cesses of the war, and it may be that a cession of territory 
will be the necessary price to be paid for peace. It would 
seem to be injudicious for Peru to declare that under no 
circumstances could the loss of territory be accepted as the 
result of negotiation. The great objects of the provisional 
authorities of Peru would seem to be to secure the establish- 
ment of a constitutional government, and next to succeed 
in the opening of negotiations for peace without the declara- 
tion of preliminary conditions as an ultimatum on either 
side. It will be difficult, perhaps, to obtain this from Chile ; 
but as the Chilean Government has distinctly repudiated the 
idea that this was a war of conquest, the Government of 
Peru may fairly claim the opportunity to make propositions 
of indemnity and guarantee before submitting to a cession 
of territory. As far as the influence of the United States 
will go in Chile, it will be exerted to induce the Chilean 
Government to consent that the question of the cession of 
territory should be the subject of negotiation and not the 
condition precedent upon which alone negotiation shall 
commence. If you can aid the Government of Peru in secur- 
ing such a result, you will have rendered the service which 
seems most pressing. Whether it is in the power of the 
Peruvian Government to make any arrangements at home 
or abroad, singly or with the assistance of friendly powers, 
which will furnish the necessary indemnity or supply the 
required guarantee, you will be better able to advise me 
after you have reached your post." (Mr. Blaine, Secretary 
of State, to Mr. Hurlbut, American Minister at Lima, Peru, 
June 15, 1881, Foreign Relations, 1881, p. 915.) 

The efforts of Messrs. Hurlbut and Kilpatrick were unavail- 
ing, for personal reasons now immaterial. Mr. Blaine then in- 
trusted Mr. Trescot, of South Carolina, with a special mission to 
effect mediation. In an instruction of December 1, 1881 (Foreign 
Relations, 1881, p. 143), he reviews the previous negotiations 
and reiterates his views as to indemnity and conquest expressed 
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in the quotations above mentioned. He calls attention to the 
"great sums'* already collected by Chile from TarapacS. 

The Chilean Minister of Foreign Affairs, Balmaceda, becom- 
ing uneasy at the insistence of the United States on mediation and 
fearing that Chile might thus be deprived of the fruits of the war, 
issued, on December 24, 1881, a circular note in which he stated : 

"We alone undertook the war and in the exercise of our 
sovereignty and in the sphere of our legitimate international 
liberty we alone shall conclude it/' (Blanlot HoUey, op. cit., 
p. 33.) 

In 1882, he formulated for Mr. Trescot the Chilean conditions 
of peace which included among other items (1) the uncondi- 
tional cession of Tarapacd; (2) the occupation of Tacna and 
Arica for ten years, at the end of which time Peru was to pay 
twenty million pesos, and (3) Tacna and Arica to be ceded to 
Chile if the money was not paid in the time indicated. Mr. 
Trescot considered it useless to present these terms to Peru. 

President Garfield's assassination brought about a change in 
the State Department. Secretary Blaine was succeeded by Mr. 
Frelinghuysen, and the change was reflected in the American 
attitude toward the belligerents. American good offices were 
withdrawn and Mr. Trescot recalled. (Foreign Relations, 1882.) 
The only further negotiation that need here be noted is that 
participated in by Mr. Logan in September, 1882, when he sought 
to bring about direct negotiations between the Chilean Govern- 
ment and Garcia Calderon, sometime provisional president of 
Peru and at that time a prisoner of Chile with whom, however, 
the Chilean Government was willing to deal. The new bases 
of peace proposed were (1) the unconditional cession of Tara- 
pac4, and (2) the sale of Tacna and Arica for ten million pesos. 
These conditions which at one time Garcia Calderon seemed 
disposed to accept he ultimately refused to agree to. Finally in 
1883, the Treaty of Ancon was signed, article 3 of which has 
been quoted at the beginning of this Opinion. The treaty in- 
corporated the provision for the perpetual and unconditional 
cession of Tarapaca ; and with respect to Tacna and Arica, pro- 
vided for the continued possession by Chile for a period of ten 
years, at the end of which time a plebsicite was to be taken to 
determine by popular vote the definitive dominion and sover- 
eignty of the provinces in question, the winning country to pay 
to the loser the sum of ten million pesos or soles, as the case j 

might be ; and a protocol to be agreed on was to determine the \ 

form of the plebiscite and the terms and time of the payment of 
the ten millions. | 

18 i 



V 



These negotiations and the terms offered by Chile in the 
course thereof have been set out at some length in order properly 
to consider the Chilean contentions: (1) that the war was not 
one of conquest; and (2) that the provisions of article 3 with 
reference to Tacna and Arica imply a complete cession of those 
provinces to Chile and were so intended. We shall later exam- 
ine Chile's further contention that Peru has prevented the hold- 
ing of the plebiscite. It is to be observed that Chile has in recent 
years based her alleged need of the territory on military consid- 
erations of a strategic frontier against Peru. 

(1) That the war was not one of conquest has been af- 
firmed by the official and unofficial spokesmen of Chile without 
exception. In the latest circular note of the Chilean Minister 
of Foreign Affairs of December, 1918 (p. 27), it is again stated 
that the war was not one of conquest, but "in defense of Chile's 
rights, in circumstances where it was absolutely unprepared, 
without arms and all its national guard released.'' The latter 
statement is not borne out by the dispatch of Mr. Osbom, Ameri- 
can Minister at Santiago, Chile, to Mr. Blaine, Secretary of State, 
July 22, 1881, in reporting the agreement for arbitration then 
recently concluded between Argentina and Chile. In speaking 
of these two countries, he says : 

"For years they have been engaged in supplying them- 
selves at great expense with the elements deemed necessary 
for such a contingency. Millions of dollars which ought to 
have been devoted to the development of national interests 
have been expended in the purchase of powerful ironclads 
and destructive artillery, all in anticipation of the war which 
has seemed inevitable." (Foreign Relations, 1881, p. 134.) 

The Chilean Minister of Foreign Affairs in the note above 
mentioned goes on to say that the war was "truly protective of 
the fundamental national interests of the country, forced by the 
secret treaty which Peru initiated in 1873 to isolate Chile and to 
serve its political economy of monopoly of the nitrate of Tara- 
paca, in opposition to the free industry which Chilean capital 
had created in Antofagasta and which it began in the entire 
desert of Atacama. * * ♦ The triumph assured Chilean cap- 
ital and workers, which had formed the nitrate wealth of Tara- 
paca and Antofagasta that they might count for the free develop- 
ment of their industry on the protection of the laws of Chile." 

Some of the errors of fact and of law in this statement have 
already been adverted to. All the evidence points to the fact 
that the treaty of 1873 was initiated by Bolivia; while there is 
evidence that the fear of further Chilean encroachment inspired 
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the treaty, it is only to this extent that the charge of intended 
Chilean isolation has foundation; there is no evidence that the 
treaty had any connection with the nitrate policy of Peru, a 
policy which appears to have had full legal warrant and against 
which neither Chile nor any other foreign country appears to 
have made any official protest. Moreover, there seems to be no 
legal foundation for the contention, even if it were true as to 
the facts, that the development of Antofagasta and Tarapaca 
by "Chilean capital and workers" supported any claim to sov- 
ereignty over those territories, a claim advanced more vigorously, 
it must be admitted, by the unofficial than by the official protag- 
onists of Chile. 

If the war was not one of conquest, it yet remains true that 
for the thirty or forty million pesos which it has been estimated 
to have cost Chile, Chile secured the entire Bolivian littoral and 
the Peruvian province of Tarapac^, together with the temporary 
and still unrelinquished administration of Tacna and Arica. The 
territories she secured were among the most valuable nitrate 
fields known. It appears that Chile more than supported her 
entire war expenses from the proceeds of the occupied Bolivian 
and Peruvian territory. What she has secured since would seem 
then to be clear gain and it has been estimated that from the 
province of Tarapacd alone one hundred and fifty million pounds 
sterling in nitrate wealth has already been extracted. That sum 
will doubtless be doubled before many years. In addition to 
nitrate, the territory secured contains guano, copper, silver and 
tin and deposits of salt and borax. In 1905, for example, the 
region exported 1,754,972 tons of nitrate. See Perez Canto, 
Economic and Social Progress of the Republic of Chile, Santiago, 
1906, pp. 36, 100 et seq. See also the statistical and financial 
studies of Madueiio, cited above; of Alejandro Garland, 
Politica externa del Peru. Confidendal. El Problema de Tacna 
y Arica. Lima, 1900, 23 pp., quoted in part in Maurtua, op. cit.; 
155 et seq.; and of Guillermo Billinghurst, one of the recognized 
authorities in the nitrate industry, quoted in Maurtua, op. cit., 
163. Extracts from the writings of various observers and 
students of this subject are quoted by Maurtua, op. cit., 153 et seq. 
Whatever the Chilean opinion may have been, it seems that for- 
eign observers generally considered the war one of conquest. 
Secretary Blaine's views have already been noted. Mr. Hurlbut, 
American Minister at Lima, in his dispatch of October 4, 1881, 
to the Department stated: 

"In looking back over the whole history of events, prior 
to hostilities and since, I can have no doubt but that the 
purpose, end, and aim of the war, declared by Chile against 

20 



Peru and Bolivia, was in the beginning and is now the forci- 
ble acquisition of the nitrate and guano territory, both of 
Bolivia and Peru/' (Foreign Relations, 1881, p. 937.) 

Mr. Hurlbut appears to have been an earnest supporter of 
the Peruvian efforts to effect a moderate settlement and prevent 
the annexation of Peruvian territory. See his dispatches to the 
Department, Foreign Relations, 1881, p. 921 et seq. Whatever 
partiality in favor of Peru Mr. Hurlbut's convictions may have 
lent him, the fact remains that Chile conducted, with vei*y small 
loss of life, a financially profitable war, the proceeds of which 
have already yielded to Chile many times its cost. The natural 
resources Chile acquired constitute the economic and fiscal back- 
bone of the country and have developed Chile from a poor into a 
rich country, the duties on the exports of nitrate now paying most 
of her budget expenses. The writer would not underestimate 
the high quality of Chilean citizenship nor the ability of her 
leaders in all branches of economic and intellectual activity. 
These have contributed immensely to make Chile the prosperous 
country she is. Yet in considering the character of the war of 
the Pacific it is difficult to escape the conclusion that the annexa- 
tion of territories containing almost inexhaustible quantities of 
valuable natural resources can not be reconciled with a dis- 
claimer of conquest. 

Now, whatever may be said of the morality of conquest, it 
has been and still is a method of acquiring territory. On the 
American continent, it may be observed that the various nations 
of Latin-America, in view of the similarity of their origin and of 
many of their international problems have sought to work out a 
uniformity of principle in the settlement of their problems. 
Among the most conspicuous of these principles to which gen- 
eral Latin-American adherence has been sought has been that 
of outlawing conquest on the American continent as a method 
of acquiring territory and that of universal arbitration of all 
international disputes. General acceptance of the second would 
t^ doubtless contribute materially to bring about the first. Earnest 

efforts to obtain unanimous support for these doctrines have been 
i made at various Pan-American congresses. (See El arbitraje per- 

•^ manente y las doctrinas de Chile, Bogota, 1901.) The International 

American Conference of 1889 unanimously adopted a resolution 
that "the principle of conquest shall not * ♦ ♦ be recognized 
as admissible under American public law,'* Chile abstaining from 
voting. (See Minutes of the Conference, 1889-1890, pp. 798-806, 
summarized in Moore's Digest of International Law, I, 292-293.) 
These efforts to abolish conquest it may fairly be said Chile 
has since 1888 endeavored to resist ; yet to the general American 
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opinion, far more hostile to conquest than is that of Europe, 
Chile has been constrained to yield to the extent of repudiat- 
ing the purpose of conquest in her actual seizure of Peruvian 
territory. Few modem nations have been willing to accept 
the moral obloquy involved in an admission of conquest, yet 
few have escaped the temptation of accomplishing the result 
when physically possible, justifying the conquest on grounds 
deemed adequate to itself, and sufficiently defensible to the 
outside world. Treaties embodying such conquest may be re- 
garded as valid when signed by the victorious and the defeated 
countries and they are not, like ordinary contracts signed under 
duress, legally voidable on that account. They contain, how- 
ever, an inherent moral defect; and their continued execution 
depends upon the continuance of the same preponderance of 
physical force which imposed them and of the continued plausi- 
bility of the grounds on which the conquest was justified. The 
abrogation of such treaties then is likely to be attempted when- 
ever the object to be attained seems important enough to justify 
the effort, and whenever the balance of power sufficiently 
changes, either by a direct change in the relative strength of the 
two parties to the treaty or through the addition, by combinations, 
of strength to the defeated nation. This the defeated nation 
usually seeks to obtain diplomatically ; and one of the customary 
methods is to persuade other powers that the grounds advanced 
in justification of a conquest are indefensible. When the inten- 
tion of conquest is entirely repudiated, as in the case of Chile, 
and the justification for annexations is placed on the ground of 
indemnity for war expenses and sacrifices, and "guaranties" for 
the future, it would seem that Peru is at least warranted in 
calling attention to economic statistics to escape the burdens 
imposed by the treaty. 

(2) The condition provided for in article 3 of the Treaty of 
Ancon to the effect that a plebiscite shall be held in Tacna and 
Arica ten years from the ratification of the treaty, namely, on 
March 28, 1894, not having been performed, the official, semi- 
official and unofficial advocates of Chile's contentions allege 
earnestly in justification of the non-performance, that when the 
condition was stipulated it was fully understood that the cession 
of Tacna and Arica was absolute and definitive and that the 
plebiscite was a mere formality not seriously intended to be 
carried out. 

In the most recent note of the Chilean Minister of Foreign 
Affairs of December, 1918 (p. 47), he refers to the Chilean note 
of 1905 in which Chile took the position that "Peru ceded to 
Chile the full and absolute sovereignty of those provinces with- 
out any limitation with respect to its exercise and only a limita- 
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tion as to its duration in the event that a plebiscite should so 
declare/' 

This position assumes that the cession was absolute in com- 
plete sovereignty, to be divested only on the unfavorable outcome 
of a plebiscite, a condition subsequent; that condition not having 
been performed, the title is as unlimited and complete now as 
when first transferred. The contention overlooks, in the writer's 
opinion, the express language of article 3. Inasmuch as Chile 
was in a position to dictate the terms of the whole treaty, there 
is no reason to suppose that the language does not accurately 
express Chile's intentions at the time. That article provides that 
Tacna and Arica, then militarily occupied by Chile, "shall con- 
tinue in the possession of Chile, subject to Chilean legislation and 
authority for a period of ten years * * * At the expiration 
of that term, a plebiscite will decide * ♦ ♦ whether the 
territory * * * is to remain definitely under the dominion 
and sovereignty of Chile or is to contirme to constitute a part of 
PeruJ' (Italics are the writer's.) 

The meaning of these clauses seems clear. Chile is to con- 
tinue a possession she then exercised. Such possession was at 
the time military occupation which automatically subjected the 
territory to Chilean legislation and authority. That possession 
or occupation are not the equivalent of sovereignty seems ob- 
vious. If it had been intended to transfer complete sovereignty 
to Chile, how could the negotiators, in describing the status after 
an eventual plebiscite favorable to Peru, have used the phrase, 
"is to continue to constitute a part of Peru." Evidently it 
was recognized to be and to continue a part of Peru, which 
precludes the validity of the contention that it was to become 
immediately a part of Chile. That could not happen until a 
plebiscite favorable to Chile had taken place, and that condition 
having been accomplished it was thereafter "to remain definitely 
under the dominion and sovereignty of Chile." That is, Tacna 
and Arica were to continue to be a part of Peru until a condition 
precedent, a vote favorable to Chile, occurred as an operative 
fact to transfer complete and permanent sovereignty to Chile. 
It was not, as Chile has contended, a complete cession of sov- 
ereignty to Chile, subject to being divested by the happening of 
a condition subsequent, a vote unfavorable to Chile. But for the 
earnestness with which numerous Chilean publicists have ad- 

j vanced the contention that complete sovereignty was imme- 

diately transferred to Chile, it might be said that the construction 

! of the express language of the article was not open to serious 

question. Some of Chile's more extreme protagonists, e. g., 

! Blanlot HoUey (op. cit, pp. 53-54), support the claim of absolute 

sovereignty by showing that the attributes of sovereignty are 
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"possession," "legislation," and "jurisdiction," all of which Chile 
had. But this argument omits one important attribute of sover- 
eignty, namely, a power to convey a good title ; and the absence 
of this important power Chile herself recognized by her treaty 
with Bolivia of May 18, 1895 (Egana, op. dt., 58), article 1 of 
which provides: ' 

"If, in consequence of the plebiscite which is to take 
place in conformity with the Treaty of Ancon, or by means 
of direct arrangements, the Republic of Chile should ac- 
quire permanent dominion and sovereignty over Tacna and 
Arica, Chile incurs the obligation to transfer them to the 
Republic of Bolivia in the same form and extension with 
which they are acquired. * * *" 

The advocates of Chile earnestly contend that the provision 
for a plebiscite was a mere formality designed to allay public 
opinion at home in Peru and to remove all pretext to the opposi- 
tion against the new government which signed the treaty; and 
that the negotiators were fully aware that it was intended to be 
a complete cession of sovereignty to Chile, the plebiscite being 
a mere screen to "save their faces." This view is believed to be 
widely entertained in Chile. See Chilean Libro Rojo, 1908. 
Those who advance it do so in order to explain the failure to hold 
the plebiscite, presumably on a theory that a failure to do that 
which was not intended to be done negatives culpability. With- 
out emphasizing the fact that this view contradicts the plain 
words of the treaty, and under ordinary municipal rules of evi- 
dence is inadmissible to vary the express language of a docu- 
ment (Wigmore, Evidence, Sees. 2430, 2442, 2462), it does not 
seem to be consistent with the allegation that Chile has used all 
reasonable efforts to have the plebiscite held, but that Peru has 
prevented it. (See infra.) 

The contention is supported by various arguments. The 
first is, that in the previous negotiations Chile had always in- 
sisted on the cession of Tacna and Arica, either directly or under 
such conditions that redemption by Peru was improbable. It 
will be recalled that among th^ terms pressed by Chile at various 
times were (1) at Arica in 1880, the payment of twenty millions; 
Tacna, Arica and Moquegua to be occupied until the payment 
was made; (2) Chilean refusal to submit the disposition of 
Tacna and Arica, with other questions, to arbitration; (3) Min- 
ister of Foreign Affairs Balmaceda's proposal to Mr. Trescot, 
namely, the occupation of Tacna and Arica for ten years, at the 
end of which time Peru was to pay twenty million pesos or soles, 
Tacna and Arica to be ceded to Chile if the money was not paid 
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at the time indicated; and (4) Chile's offer to Garcia Caliieron 
to purchase Tacna and Arica for ten million pesos. From these 
various proposals, all of which in the view of Blanlot Holley 
(op. dt. p. 21 et 8eq.)f of Rafael Egafia (op. cit. p. 60 et seq.), 
and of Dr. Orrego Luco (La Question du Padfiqvs, Santiago, 
1919, p. 26 et seq.) indicate an irrevocable intention on the part 
of Chile to retain permanent sovereignty over Tacna and Arica — 
for these publicists assume that Peru would have been unable to 
meet the conditions mentioned, where conditional cessions were 
proposed — ^the Chilean advocates conclude that the plebiscite 
was a meaningless formality and was so intended by the negotia- 
tors. See Chilean Libro Rojo, 1908. Not only is such a conclu- 
sion inadmissible in view of the express language of article 3, 
but the conclusion itself does not seem reasonably supportable 
by the premises. The terms proposed changed somewhat with 
each negotiation and it is quite consistent with the previous 
negotiations that article 3 should compromise the opposing 
claims by providing for a plebiscite. Moreover, in view of Chile's 
favorable position for the incorporation into the treaty of her 
own views, it would seem to have been possible to express these 
views in language less unfavorable to the present Chilean con- 
tention. The theory that it was intended to be a complete cession 
is also, as already observed, contradicted by the first part of 
article 3 which speaks only of Chilean "possession." If the 
provision for a plebiscite was designed not to be carried out in 
good faith, but to be a mere formality to enable the Peruvian 
negotiators to "save face," it would have been just as easy for the 
Chilean negotiators, it would seem, to have provided for the trans- 
fer of complete sovereignty to Chile immediately, subject to its be- 
ing divested on the unfavorable result of a plebiscite. The popula- 
tion was preeminently Peruvian. The clause actually incor- 
porated in article 3 makes a favorable plebiscite a condition 
precedent to the establishment of Chilean sovereignty over the 
territory, whereas the method just mentioned would have made 
an unfavorable plebiscite a condition subsequent for the loss of 
Chilean sovereignty. Chile's contention that this last suggestion 
is the correct interpretation of article 3 has already been refuted. 
The other argument in support of the contention that the 
plebiscite was a meaningless formality is supplied by the views 
alleged to have been expressed by various personages of the 
time, including the negotiators, that the cession, though condi- 
tional in form, was really unconditional. While it is true that 
expressions of opinion were numerous to the effect that Chile 
would obtain permanent dominion of the territory and that Peru 
had lost it, this was not because article 3 did not seriously con- 
template a plebiscite. The allegation that the Peruvian negotia- 
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tors expressed any such view is not supported by a single quota- 
tion or any evidence. (See Egafia, op. cit., p. 72 et seq.; Orrego 
Luco, op. cit., p. 30 et seq.). Indeed, Blanlot HoUey (op. cit., 
p. 51) says: "In contradiction of the Peruvian negotiators, the 
Chilean representatives have invariably declared that by the 
Treaty of Ancon, Chile acquired Tacna and Arica." It is doubt- 
less true that Luis Aldunate, Chilean Minister of Foreign Affairs 
and a negotiator of the Treaty of Ancon, may have said : "The 
negotiators of 1883 believed that the possession of the disputed 
territory for ten years was the same thing as its cession, except 
in name'* (Egana, p. 71) ; and that nobody in the Chilean Con- 
gress "doubted for an instant that giving Chile possession for 
ten years was synonymous with giving up the final dominion" 
{ibid., p. 73). Whatever the negotiators or others may have 
believed to be the effect of the possession or the result of the 
plebiscite, if held, the fact is uncontestable that the plebiscite 
was clearly provided for and that some negotiations for carrying 
it into execution were subsequently undertaken. The good faith 
of this particular argument as to the empty formality of the 
plebiscite is not strengthened by such statements as the following 
made by Dr. Orrego Luco, former President of the Chilean 
Chamber of Deputies and a leading publicist of Chile : 

"The declarations of the negotiators, Peruvian as well 
as Chilean, agreed in attributing to the plebiscite the char- 
acter of a meaningless formality which was to take place af 
a distant period when, the Chilean domination having had 
sufficient time to ingrain itself thoroughly into these prov- 
inces, its favorable result to Chile could not be open to the 
slightest doubt." (op. cit., p. 30.) 

Whatever truth there may be in the aphorism that language 
is useful to conceal thought, it cannot seriously be contended 
that the plain words of a treaty have a meaning exactly opposite 
to that clearly expressed therein. 

A final contention of Chile and of Peru which it is proper to 
consider relates to the responsibility for the non-performance of 
the condition requiring the holding of the plebiscite. Chile 
charges Peru with obstructing it ; Peru makes an identical charge 
against Chile. To arrive at a probably correct conclusion it is 
necessary to examine in some detail the confusing course of a 
long series of diplomatic negotiations, marked by all the undis- 
closed and hidden motives which characterize the vicissitudes of 
diplomacy. On the whole it may be said that Chile's attitude 
toward making arrangements for the holding of the plebiscite 
has been passive, whereas that of Peru has been active. Chile's 
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willingness to entertain proposals has varied somewhat accord- 
ing to the status of her international relations with Argentina 
and Bolivia. The prospect of difficulties with those countries, 
especially with the former, as in 1898, has inclined her from time 
to time to agree to some of the various Peruvian proposals for the 
plebiscite ; whereas a lessening in the tension with Argentina or 
Bolivia has been marked by greater firmness toward Peru. The 
difficulty of negotiation has been increased always by sudden 
changes in governments, short tenures of Ministers of Foreign 
Affairs, and the consequent necessity for suspending negotiations 
under way and of taking up with an uninformed Minister or one 
adopting a new policy the thread of former negotiations. This 
is a factor not to be left out of consideration in accounting for 
the prolonged delay in holding the plebiscite, although it occu- 
pies by no means a major place in the history of the negotiations. 
Useful accounts of these negotiations down to 1900 may be found 
in the works of Egaiia and Maurtua above mentioned. 

Rafael Egaiia, one of the most zealous of Chile's advocates, 
in explaining the passive attitude of Chile toward holding the 
plebiscite, says: 

''It would be absurd to state that Peru had not had wishes 
to realize the plebiscite at the proper time ; but we may affirm 
that she is responsible for not having placed herself in aptitude 
(a position) to be able to realize it. 

''On the other hand it is natural that Chile has felt no 
urgency in the matter, being in possession of the disputed 
territory ; but while not urging on a conclusion, no steps have 
been taken to cause delay." (op. cit., p. 78.) 

This is a reluctant admission, and incomplete, I believe, as to 
the real attitude of the two countries toward the plebiscite. 

Senor Gonzalo Bulnes, a leading historian and diplomat of Chile, 
in an article in the "Ferrocarril" of Santiago, said, some years 
ago (1901) : 

"Peru has had great interest that the plebiscitum should 
be carried out; to deny it would place us in a bad light, be- 
cause her government can easily prove the contrary by exhibit- 
ing all the diplomatic correspondence on the subject. The 
reasons for this interest are very clear and can be stated briefly 
as follows: 

First. Chile was in possession of the territory in dispute, 
and the only available means that Peru had for its recuperation 
(recovery) was in urging Chile to comply with the conditions 
stipulated by the treaty. Therefore, the natural role of Peru 
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during these negotiations was an active one, while that of 
Chile was a passive one. 

Second. Peru has been hearing the clamor of the inhabit- 
ants of the said provinces beseeching their reincorporation 
with their ancient nationality, and through patriotism and even 
for the sake of decorum, she could not unheed their voice. 

Third. Peru has had a blind confidence in the ultimate 
result of the plebiscitum.'* 

In support of these conclusions of Chilean publicists, it will 
be proper to recount briefly the main datum posts of the fluctuating 
negotiations. No step for initiating the agreement as to the 
protocol for the plebiscite provided for in Article 3 of the Treaty of 
Ancon appears to have been taken before August, 1892. While 
Rafael Egana states (op. cit., p. 83) that an instruction on the 
subject was given by the Chilean Minister of Foreign Affairs to Mr. 
Vial Solar, Chilean Minister at Lima on June 22, 1892, the latter 
is said to have deemed it inopportune to open the subject. At all 
events, the first intergovernmental communication on the matter ap- 
pears in the form of a note from the Peruvian Minister of Foreign 
Affairs to Mr. Vial Solar on August 10, 1892, inviting him to enter 
into a discussion of the protocol for determining the plebiscite. His 
proposal was that a comprehensive commercial treaty should be 
entered into between the two countries, part of which was to pro- 
vide for the withdrawal of Chile from Tacna and Arica ; and Chile 
was to receive free entry into Peru for her goods. Vial Solar stated 
that he would communicate the proposal to his government. After 
seven months delay. Vial Solar replied, rejecting the proposal and 
stating his government's unwillingness to join commercial questions 
with those involving Tacna and Arica. The negotiation thereupon 
terminated. 

The next step was initiated through negotiations between Chile 
and some of the foreign creditors of Peru. Peru had been left by 
the war in a distressing financial condition. Not only had her debt 
been greatly increased, but her principal asset, the nitrate fields of 
Tarapaca, had been taken from her. Some of the foreign debt was 
pledged upon the Tarapaca nitrate, and the foreign creditors 
naturally sought to hold the new sovereign (Chile) to the liens al- 
ready attaching to the property acquired. Chile, however, invoking 
a rule of international law, successfully maintained her contention 
that the Peruvian debt thus pledged was a general and not a local 
debt and that Chile had acquired her new territory free from 
former liens. Secretary Frelinghuysen, for American creditors, 
finally acquiesced in this view. This made the Peruvian situation 
even more difficult. Some articles of the treaty of Ancon had pro- 
vided for the sale of guano, if discovered in certain portions of the 
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territory acquired by Chile, in satisfaction of the Peruvian creditors. 
To satisfy the claims of the Peruvian creditors and assure their 
assent to the proposed annexation of portions of Peruvian territory, 
Chile had in 1882 enacted a law providing for the sale of a million 
tons of guano in the occupied territory, the proceeds to be divided 
between Peruvian creditors having liens on the guano and the 
Chilean Government. Peru had unsuccessfully protested to foreign 
governments against this arrangement, but it was ratified by the 
Treaty of Peace of 1883. Peru had made in 1889-90 an arrangement 
with her creditors by which they received numerous public works, 
concessions and other guaranties. By a supplementary protocol of 
1890, Peru agreed with Chile to make direct arrangements with her 
creditors for the disposal of the 50% of the proceeds taken over by 
the Chilean Government since 1882. The payment of these funds, 
turned over to Peru and by her immediately deposited in England 
for the benefit of Peruvian creditors, terminated Chile's immediate 
liability for the debts of Peru. In 1892, however, Chile admitted 
Peruvian liability for a French claim of Dreyfus Frferes, which 
Peru was still engaged in discussing with the French Government ; 
and in the course of an agreement with the French Government for 
the settlement of French claims, Chile undertook to credit Peru with 
fourteen instead of ten million pesos in return for Tacna and Arica, 
should they go to Chile — ^the fourteen millions, however, to be paid 
not to Peru but to the French creditors of Peru. It is, indeed, 
charged by Peruvians, who claim documentary support for their 
assertion, that the arrangement contemplated a definite annexation 
of Tacna and Arica. (Maurtua, op. ciL, p. 184.) This proposal 
for the disposition of Peruvian territory or funds aroused great 
indignation in Peru. It was not carried out. 

The next Peruvian effort to conclude the protocol for the 
plebiscite took place in 1893. Mariano Jimenez, the Peruvian 
Minister of Foreign Affairs, proposed to the Chilean Minister in 
Peru the withdrawal by Chile from Tacna and Arica on March 28, 
1894, the expiration of the ten year period, adding that the 
plebiscite then should be held either (1) by Peru, or (2) by a 
neutral power, to be agreed on, which was to deliver the territories 
to the nation which obtained the majority in the voting. It became 
apparent at this stage of the negotiations that the control of the vot- 
ing was deemed by both parties a vital factor. Peru was willing 
to leave this to a neutral power, conditioned on Chile's withdrawal ; 
Chile would not consent to any arrangement requiring Chilean with- 
drawal at any time before an unfavorable vote against her. The 
next Peruvian proposal was for a division of the territory into two 
zones, Peru to conduct the voting in the northern zone, Chile in the 
southern. The payments were to be effected by a concession of a 
free market to Chilean products in Peru, or to Peruvian products 
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in Chile. The Chilean Minister, Vial Solar, warmly recommended 
this arrangement as advantageous to Chile ; but it was rejected by 
his government. 

On December 7, 1893, the Peruvian Minister of Foreign Affairs 
reopened the negotiations, proposing to submit to arbitration the 
whole question or the particular question, which was looming large 
as a point of conflict, namely, who shall have the right to vote, 
natives of the provinces only, or all the inhabitants. Chile had 
insisted in the pourparlers on the latter, Peru on the former. An 
extensive protocol was finally drawn up, the payment to be effected 
in bonds. The further negotiations were then transferred to 
Santiago, between the Chilean Minister of Foreign Affairs and the 
Peruvian Minister, Ramon Ribeyro. A fairly complete memo- 
randum for a protocol was submitted by Mr. Ribeyro, providing 
for mixed commissions to control the voting, the qualified voters to 
be resident Peruvians or Chileans over 21, including Chileans who 
had resided in the provinces over two years, payments to be effected 
in bonds, but in return for an agreed advance of frontiers by the 
losing nation, the winning nation to reduce its payments to three 
millions. The Chilean Minister of Foreign Affairs promised to 
study the memorandum, dated January 26, 1894, and reply to it, 
but shortly thereafter, in February, 1894, he expressed his in- 
ability to do so because of prospective early retirement from the 
Cabinet. Again the negotiations were broken off. 

March 28, 1894, having passed before a new ministry was in- 
stalled, the terms of the Treaty of Ancon had already been violated, 
but Peru insisted on a prompt settlement of the matter. The new 
Chilean Minister of Foreign Affairs declined to take up the old 
Jimenez- Vial Solar protocol, stating that Chile had disapproved the 
conduct of Vial Solar. This has been apparently denied by Vial 
Solar. (Maurtua, op. ciL, p. 194.) 

On September 21, 1894, Senor Ribeyro, Peruvian Minister in 
Santiago, invited the Chilean Minister of Foreign Affairs to offer 
his own suggestion for an arrangement of the matter. Rafael 
Egana, whose zealous partisanship in behalf of Chile we have al- 
ready had occasion to note, states that "for the first time our 
Government took the initiative, which till then had been left to 
Peru, and, on October 18, 1894, presented a short and practical 
project," which provided for a division into three zones, the north- 
em to go definitely to Peru, the southern to Chile, and in the middle 
zone a plebiscite to be held, the winning nation to pay four millions 
to the loser. The conferences which marked this stage of the 
negotiations first disclosed a Chilean proposal for the extension of 
the Chilean occupation until 1898, which was emphatically declined 
by Peru, on the ground that a prompt settlement was essential. 
On many points the two representatives could not agree, including 
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the qualifications of the voters. A ministerial crisis in Chile and 
civil war in Peru helped to bring the negotiations to an abrupt 
close. 

Mention has already been made of the Chilean-Bolivian treaty 
of 1895, which was designed to confirm the terms of an armistice 
entered into in 1883. Bolivia was forced to cede her littoral to 
Chile; but in carrying out the policy of cultivating friendly rela- 
tions with Bolivia, Chile agreed in 1895, in return for certain con- 
cessions, to transfer Tacna and Arica to Bolivia, should she acquire 
them in the plebiscite. This gave Bolivia an interest in effecting 
some arrangement by which Chile might obtain the provinces. In 
the meantime war clouds were appearing over the Andes, arising 
out of a bitter boundary dispute between Argentina and Chile. 
This fact greatly influenced both the Peruvian and the Bolivian 
negotiations. When Chile learned that Bolivia, which had been de- 
prived of a seaport, was looking toward an Argentine alliance, she 
became more ready to yield to Peruvian solicitations for the settle- 
ment of the Tacna-Arica question. This attitude did not become 
marked, however, until 1898, when war between Argentina and 
Chile actually threatened. 

In March, 1895, Senor Lira came to Peru as Chilean Minister, 
and his first proposal to the « new provisional government was to 
annex Tacna and Arica to Chile by a direct agreement with Peru. 
This was rejected. When the proposed plebiscite finally came up 
for discussion, Senor Lira devoted his attention to the method of 
pa3nnent, claiming that before discussing the method of holding the 
plebiscite, it was expedient to know how Peru would meet her obli- 
gation to pay the ten million soles. The Chilean Minister proposed 
that one month after the publication of the result of the plebiscite 
Chile, in the event of a vote favorable to Peru, would return the 
provinces on pajnnent of ten millions by Peru. It was well known 
that Peru did not have the ready funds to meet such a pa3nnent and 
there is little doubt in the mind of the writer that the insistence 
upon provision for a cash payment before a plebiscite would be 
agreed to was a device to postpone or obtain the abandonment of 
the plebiscite. 

Peru offered to furnish guaranties for the pajnnent, and Lira 
finally offered to extend the time of payment to three months after 
the plebiscite, provided satisfactory guaranties were given Chile. 
Such guaranties, of course, would have had to be satisfactory to 
Chile. The Peruvian Minister finally stated that Peru could raise 
a loan of ten million soles, secured by the salt monopoly and the 
Callao customs; and, lastly, proposed that Chile remain in posses- 
sion of Tacna and Arica until the money was paid. Inasmuch as 
Chile was willing, in the first negotiation of 1880 at Arica, to occupy 
Tacna, Arica and Moquegua as a guaranty for an obligation to pay 
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twenty millions, until paid, it would not seem unreasonable, had 
there been a sincere disposition to hold the plebiscite, to expect that 
she might have been satisfied with the guaranty of a continued 
occupation of Tacna and Arica until the ten millions were paid. 
The provisions for the plebiscite and for the payment are separable. 
They were not stipulated to be simultaneous events. Only the tuith- 
drawcd from the provinces, in the case of 'Chile, or the vesting of 
their complete sovereignty in Chile, in the case of Peru, was to be 
simultaneous with payment or an agreement for payment. Chile 
at one time seemed willing to accept Peruvian bonds in pa3nnent, 
as already observed. It was perfectly possible to hold the plebiscite, 
as provided by Article 3, and retain the provinces, if necessary, until 
payment was completely effected. This would have been more in 
accord both with the letter and the spirit of the treaty. The an- 
nounced insistence, then, upon an arrangement for a prompt cash 
payment as a preliminary condition for fixing the terms of the 
plebiscite can only be regarded as a means for avoiding the plebis- 
cite, a conclusion which is confirmed by the respective counter-pro- 
posals offered in the course of these particular negotiations. 

Minor negotiations between 1896 and 1898 require little discus- 
sion. In the latter year, when Argentine-Chilean relations were 
becoming tense and menacing, the furthest progress toward a 
settlement of the Tacna-Arica question was made. Guillermo 
Billinghurst for Peru and Silva Cruz for Chile succeeded in agree- 
ing upon a protocol for a plebiscite. Without entering into an ac- 
count of these negotiations, much of which reiterated former propo- 
sitions, the important advance was made of agreeing to leave to the 
arbitral award of Spain the much disputed questions : (1) Who shall 
vote at the election, and what shall be the qualifications of the pros- 
pective voters; and (2) Should the voting be public or secret. The 
agreement to submit these stubborn questions to arbitration, marked 
a great step forward. This agreement, known as the Billinghurst- 
Latorre protocol, was promptly ratified by the Peruvian Congress. 
Meanwhile, however, a change in the Argentine-Chilean situation 
had occurred, these countries having agreed to arbitrate their 
dispute. That change was reflected in Chile's attitude toward the 
Billinghurst-Latorre protocol. Although the Chilean cabinet urged 
ratification, the Chilean Congress refused its approval, being moved, 
it seems, by the consideration that the possible possession by Peru 
of some nitrate territory would seriously impair the Chilean mo- 
nopoly. Although no workable nitrate had been discovered in Tacna 
or Arica, this point seems to have carried weight. Peru, at the 
solicitation of the Chilean cabinet, undertook to and actually did 
sign an agreement that should nitrate be discovered in the 
provinces, she would adopt the same export duty as that of Chile. 
Early in September, 1898, the Argentine situation becoming sud- 
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denly tense, the Chilean Congress approved the protocol in a gen- 
eral way, which had not, however, the effect of formal ratification. 
On September 22, arbitration between Argentina and Chile was 
agreed on. On October 1, the Chilean Minister in Peru addressed 
a note to the Peruvian Foreign Office to the effect that if nitrate 
deposits should be discovered in Peruvian territory, Peru should ab- 
stain from working them, so that the Chilean monopoly would not 
be interfered with. This request has been interpreted by Peru as 
a subterfuge for the repudiation of the protocol. Peru declined to 
make any such agreement, which she regarded as humiliating, 
and demanded again the ratification of the Billinghurst-Latorre 
protocol. In spite of continued urgent requests by Peru, the ses- 
sions of the Chilean Congress in 1898 and 1899 closed without the 
ratification of the protocol. 

The Peruvian effort to obtain the ratification of the Billing- 
hurst-Latorre agreement was continued during the 1901 sessions 
of the Chilean legislature. After long discussion, which indi- 
cated the unwillingness of the majority to submit the procedural 
questions above mentioned to the arbitration of Spain, the appro- 
priate committee of Congress referred the protocol back to the 
Executive, without approval, and with a request to initiate new 
proposals not calling for arbitration. The Peruvians manifested 
their disapproval of this outcome of the long effort to reach an 
agreement by withdrawing their Minister from Santiago. (See 
on the proceedings of the Chilean Congress in 1901, Belaunde, 
V. A. Nuestra Cuestion con Chile, Lima, 1919, p. 188 et seq.) 

Peru's efforts were now directed toward creating a sentiment 
favorable to the arbitration of the whole Tacna-Arica question. 
Peru heartily supported the effort of the Pan-American Congress 
of 1901 to commit itself to a resolution favoring universal arbi- 
tration of all American questions. Chile vigorously resisted such 
a resolution and threatened not to send delegates if such a resolu- 
tion were placed in the program of the Conference. Opposition 
to the submission to arbitration of a legal question necessarily, 
in the absence of countervailing circumstances, throws upon the 
country declining arbitration the burden of proof that its action 
is justified. That burden I do not believe Chile has met. Peru 
has persisted in its demand for the arbitration of the question. 

It should be observed that in 1900 the population of Tacna 
and Arica was still overwhelmingly Peruvian. Another circum- 
stance then requires attention. After the failure of Chile to 
ratify the Billinghurst-Latorre protocol, Chile began in the prov- 
inces of Tacna and Arica a policy which has been called "Chil- 
eanization." This has consisted in the closing of schools con- 
ducted by Peruvians, the extension of the military zone to Tacna, 
the dismissal of Peruvian* prelates and interference with Peru- 
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vian religious establishments, the initiation of a Chilean press 
propaganda and restrictions upon Peruvian press and political 
agitation, and a colonization policy for Chileans. More recently, 
the expulsion of Peruvians has been alleged. Doubtless Chile 
has felt herself justified in adopting some of these measures for 
the maintenance of Chilean patriotism in what she has deemed 
to be Chilean territory. Many of the charges of arbitrary op- 
pression which Peru has directed against Chile because of her 
"Chileanization" policy are explainable on this ground and on 
the ground that the assumed Chilean sovereignty conferred the 
privilege of enacting any legislation considered essential in the 
interests of the sovereign. However much such an explanation 
tempers the culpability or arbitrariness of the measures adopted, 
it has, in my opinion, no legal foundation in that Chile never was 
or has been the legal sovereign in Tacna and Arica, but merely 
exercised the rights and powers of an occupant. Even these 
Chile could not legally claim after March 28, 1894, from which 
date her continued occupation was not lawful under the terms of 
article 3 of the Treaty of Ancon. 

From 1902 on much of the diplomatic correspondence of Peru 
with Chile is directed to protests against the policy of "Chilean- 
ization" and against other acts of sovereignty, such as the grant 
of permanent concessions, which Peru deemed illegal on the part 
of an occupant and an impairment of her rights of sovereignty. 
Peru became discouraged in her efforts to secure Chile's consent 
to a reasonable method for holding the plebiscite. Yet the nego- 
tiations did not altogether cease. Chile repeatedly affirmed her 
entire willingness to carry out article 3 of the Treaty of Ancon, 
but her actions in this respect do not appear to square with her 
words, at least in so far as concerns any disposition to permit 
irreconcilable questions of method and procedure to be submitted 
to arbitration. Her willingness to hold the plebiscite has been 
associated with an insistence upon fixing its principal terms, and 
this position is in Chile's opinion maintainable because she claims 
to be the sovereign of the territory. In this conclusion she finds 
herself aided by her interpretation of article 3, namely, that in 
the absence of an unfavorable plebiscite, she was intended to be 
the sovereign of the territory, and that, as appears in the Chilean 
Lihro Rojo (Red Book) of 1908, the provision for a plebiscite 
was merely a simulated cession of sovereignty. This misunder- 
standing of the legal status of the occupation underlies and ex- 
plains many of the Chilean contentions and arguments. 

From 1905 to 1908 various proposals for the plebiscite were 
made; but they came to nothing. An exchange of notes in 1909 
and 1910 brought certain proposals from Chile worthy of note: 
(1) The plebiscite was to be open to those who had the qualifica- 
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tions of electors, whatever their nationality, who had resided six 
months in the territory; (2) the vote to be taken by an election 
board presided over by a Chilean, the other two members to be a 
Peruvian and a neutral; and (3) the vote to be taken six months 
after the exchange of ratifications of the protocol. The last pro- 
vision indicates the weakness of the scheme. In the six months 
between the date of the protocol and the vote, a population 
ad hoc might easily be imported. Peru, while undoubtedly anx- 
ious to secure the majority vote, has felt, at least down to 1910, 
more confident of the result of a free untrammeled vote of the 
natives than has Chile, and has interpreted the various proposals 
of Chile designed to bring out a Chilean preponderance in the 
vote as merely an expression of the Chilean view that the pro- 
vision for a plebiscite in the treaty was a pure formality to dis- 
guise the annexation. Peru, nevertheless, did not reject the pro- 
posal just mentioned, but countered with the suggestion (1) 
that the vote should be open to Chileans and Peruvians who had 
resided in Tacna and Arica since July 10, 1907; and (2) that the 
election board should be presided over by a neutral. Peru has 
been unwilling to let foreigners and very recent immigrants from 
Chile vote, has been unwilling to deprive natives of the provinces, 
other than qualified electors, of a vote on their prospective 
nationality — ^this not being a "popular" vote — and has been un- 
willing to allow a Chilean to head the election board. She, 
nevertheless, has manifested her willingness to leave these and 
similar questions to the arbitral judgment of a third State. 

Finally, it is proper to note a negotiation in 1912 in the form 
of an exchange of telegrams between President Billinghurst, who 
had always been anxious to effect a settlement of this trouble- 
some question, and the Chilean Government. The bases of 
agreement departed so widely from previous terms that they 
were absolutely rejected by the Peruvian Congress and appar- 
ently proved very unpopular among the Peruvian people. (Be- 
launde, op. dt, p. 245 et seq.) The Chilean bases were: (1) A 
postponement of the plebiscite until 1933, and the continuance 
of the Chilean "occupation" with the acquiescence of Peru; (2) the 
conduct of the plebiscite by a commission of five delegates, two 
Chileans, two Peruvians, and the presiding officer, the Chief Jus- 
tice of Chile; and (3) the vote of all the natives of Tacna and 
Arica and of Peruvians and Chileans who had resided three years 
in the territory and could read and write. President Billinghurst, 
in accepting these bases, explained his position to the Peruvians 
by stating that the arrangement would bring about a modvs 
Vivendi instead of the unsettled and difficult situation of the mo- 
ment; the Peruvians instead of being subject to the hardships of 
"Chileanization" in Tacna and Arica would enjoy freedom; that 
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the new status is a Chilean admission of a merely temporary 
occupation instead of the former claim of sovereignty; that 
instead of the frustrated efforts of the past to obtain a vote under 
alleged Chilean sovereignty over the territory, there was a 
definite promise of a vote at a fixed time under stated conditions, 
and that in the twenty-one year interval there was no reason to 
suppose that Peruvian patriotism in the provinces would diminish. 
Peruvians have considered President Billinghurst too optimistic 
in his belief that Peruvians would no longer be subjected 
to hardships in Tacna and Arica, and there are indeed many 
who claim that "Chileanization" has already been carried to 
a point where a plebiscite now held would be doubtful in result. 
The Chilean proposal does, however, it is believed, constitute an 
admission that the Chilean administration is an occupation and 
not sovereignty. 

m. 

In the view I have taken of the terms of the treaty and of the 
subsequent negotiations, I am of the opinion that when the 
plebiscite was not held on March 28, 1894, the terms of the 
treaty were violated. A plebiscite subsequently held would not 
have been a compliance with the treaty, but a compromise. It 
becomes important, then, to determine the responsibility for the 
failure to hold or agree on a plebiscite on that date. After a 
careful reading of all the steps in the negotiations, it is difficult 
to escape the conclusion that Chile and not Peru prevented the 
timely holding of the plebiscite. In this conclusion I am fortified 
by the opinion expressed by Seiior Augustin Ross, a leading 
financier and former Senator of Chile. In a recent work on the 
question, he says : 

"The period of ten years for having recourse to the plebi- 
scite stipulated for expired in 1893 (March 28, 1894), 
twenty-five years ago, and that event has not yet taken 
place. 

"Why? We can conscientiously affirm that it has not 
taken place because Chile prevented it, by opposing all 
sorts of difficulties and dilatory expedients." (Ross, Tacna 
y Arica (La Paz, 1918) p. 7; English translation. The Qtces- 
Hon of the Pacific (Paris, 1919), pp. 11-12.) 

I find as a fact that Chile has prevented the timely holding 
of the plebiscite. 

In this view that has been taken of the legal relations of Peru 
and Chile with respect to Tacna and Arica, Chile has then pre- 
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vented the performance of a condition precedent to her acquir- 
ing sovereignty over the territory or to her withdrawal from the 
territory. By article 3 of the Treaty of Ancon, Tacna and Arica 
still constitute a part of Peru. As to Peru, then, the holding of a 
plebiscite was a condition subsequent to divesting her sover- 
eignty. Reasoning by analogy from the principles of the mu- 
nicipal law of contract, Chile has prevented the performance of 
a condition precedent to her acquisition of sovereignty, and of a 
condition subsequent to the divesting of Peruvian sovereignty. 
Under rules of Anglo-American law, which in this respect do not 
differ from the rules of the civil law, a prevention of the per- 
formance of such a condition by Chile may be construed as a 
waiver of the condition, imposing upon her a duty of withdrawal 
at the end of the ten-year period, and leaving Peru's sovereignty 
after March 28, 1894, unconditional. Having prevented the 
performance of the condition, Chile is by law deemed to have 
waived the eventual advantage that performance might have 
conferred, and on the other hand, is deemed to be bound by any 
eventual disadvantage. In support of this view of the legal rela- 
tions of the parties arising out of the non-fulfillment of the plebi- 
scite, we may cite Corbin's edition of Anson on Contracts (1919) , 
Section 366; 2 Williston, Cases on Contracts, p. 285, note; 
Costigan, The Performance of Contracts, a Summary of Condi- 
tions in Contracts and Impossibility of Performance (Chicago, 
1911), pp. 36, 40, 43; Williston on Sales, Section 448, and the 
following cases: U. S. v. Peck (1880), 102 U. S. 64; Young v. 
Hunter (1852), 6 N. Y. 203; Ripley v. McClure (1849), 4 Exch. 
345; Mansfield v. Hodgdon (1888), 147 Mass. 304; Louisville & 
N. R. Co. V. Goodnight (1874, Ky.), 10 Bush, 552; United States 
V. United Eng. & Con. Co. (1914), 234 U. S. 236; Pneumatic 
Signal Co. v. Texas & P. R. R. Co. (1910), 200 N. Y. 125; Bat- 
terbury v. Vyse (1863) 2 H. & C. 42; French Civil Code, Sec. 
1178; Ulpian, Dig. 50, 17, 161. 

In my opinion, therefore, Peru has now and has had since 
March 28, 1894, an unassailable claim to unconditional sovereignty 
over the provinces of Tacna and Arica. 
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